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1. Most of the inhabited mountains of Northern Sweden are owned by the State, 
although the ownership has not been registered in the land register; in certain parts, 
there are also private owners, above all forest companies. However, at the same time 
the Saami - or, more correctly, the reindeer herding Saami - have particular rights to 
land and water in those parts and the adjacent forest territories; in all, these rights 
cover about one third of the area of Sweden. The rights are regulated in a detailed 
way in the Reindeer Farming Act (1971; here abbreviated RFA). As will appear from 
the following, this Act does not render the whole truth about the legal status of the 
Saami, but as an introduction it may be useful to describe the main principles of the 
Act-. Some of these rules have recently been changed; a Government Bill concerning 
amendments in the Act has been passed by the Parliament in December 1992. The 
new rules have come into force on July 1st, 1993. In this survey, also the earlier rules 
will be dealt with to some extent. 
 
The RFA can partly be regarded as a kind of monopoly legislation which grants an 
exclusive right to the Saami to carry on reindeer grazing in Sweden. However, an 
essential part of the Act deals with the rights of the Saami to land and water, called 
reindeer herding rights. These are described as the right of the Saami to use land and 
water for their own support and the maintenance of their reindeer. This description 
implies that it is a special sort of usufructary right for which the Act does not 
prescribe any time limit. The reindeer herding right includes reindeer grazing, 
hunting, fishing, and some felling of lumber. The right has until now belonged 
primarily to such persons of Saami heritage whose parents or maternal or paternal 
grandparents had reindeer herding as a permanent occupation. According to the 
new legislation, the reindeer herding right belongs to the Saami population and is 
founded upon the usage of time immemorial (§ 1). However, the right can only be 
exercised by Saami villages, and the amendment will not mean any real change in 
this respect. (It should be noticed that the term "village" here denotes a particular  
type of legal person, being a reindeer corporation rather than a village in the usual 
sense of the word; see below.) Although it is not clearly stated in The Act, it is 
evident that a reindeer herding right is not transferable, nor can it be mortgaged. 
 
According to § 3, the reindeer herding may be carried out year-round in the 
mountain lands along the Norwegian border in regions defined in the Act; in the 
counties of Norbotten and Västerbotten above what is called the Cultivation Border 
(of old denoting the line above which the land should be, in principle, reserved for 
the Saami) and elsewhere on Crown land where such land has herding has been 



carried on of old; in the county of Jämtland and Kopparberg, moreover, in certain 
districts particularly designated for reindeer grazing. Further, during the period 
October 1-April 30, reindeer herding is permitted in such areas outside the regions 
just mentioned where grazing has traditionally taken place during certain parts of 
the year (viz. in most of the forest regions of Northern Sweden, in certain parts 
extending even to districts not far from the Guld of Bothnia). In the last mentioned 
territories, the reindeer herding right may be compared to a kind of easement 
(servitut) connected with the more extensive right that the Saami can exercise in the 
mountain area, in about the same way as an ordinary easement, in Swedish law, is 
connected with the ownership of real estate profiting by the right. - The two types of 
regions mentioned will here be called whole-year herding area and winter herding 
area, respectively. 
 
The reindeer herding right is carried out by Saami villages on separate areas 
assigned to each village (§ 6). As mentioned above, the function of these villages is in 
the common interest of the members, to manage the reindeer farming in the grazing 
area of the village. They are not allowed to carry out any other economic activity 
than reindeer herding (§ 9). When registered, the Saami village becomes a legal 
person. In questions concerning reindeer herding rights the Saami village represents 
its members (§ 10). In principle, solely certain persons who carry on or have carried 
on reindeer farming and members of their family may be member of a Saami village 
(§§ 11 and 12). If membership is refused to a Saami intending to exercise reindeer 
farming, the County government can grant him admission, provided that there are 
particular reasons; thus, the Saami village cannot even decide on its own which 
persons should be permitted to carry on reindeer grazing on the land allotted to it. 
 
The authority founded on this usufructuary right is divided between the Saami 
villages and its members in a rather complicated way. The Saami village has the 
right, for the common need of its members, to use the grazing area allotted to the 
village for reindeer grazing. Within this area, it may erect certain facilities required 
for reindeer husbandry, with the permission of the owner of the land. For this 
purpose, the necessary lumber may be felled in the reindeer grazing mountains and 
to a limited extent in other parts of the area, too. However, the felling of growing 
coniferous trees require the permission of the owner and user of the land, and 
remuneration shall be paid for the root value of growing trees; exception is made for 
lumber felled on certain Crown land and for deciduous trees otherwise felled in the 
reindeer grazing areas. -Moreover, the Saami village has the right to move reindeer 
from one part of the village grazing area to another. The members, for their part, are 
permitted to construct small facilities required for reindeer husbandry and to fell the 
necessary lumber for this purpose as well as to fell lumber above all on Crown land 
for the construction or renovation of their family homes. They may also hunt and 
fish in the outlying parts of their village's grazing area in the reindeer grazing 
mountains. (§§ 15-18, 21, 25). According to the new legislation, also other Saami may 
be permitted to take wood intended for handicraft on the reindeer mountains and on 
certain other Crown land. 
 



A person holding reindeer herding rights cannot be deprived of this usufructuary 
right on the grounds that he has violated the rules of the Act or otherwise neglected 
his duties in the  exercise of this right; by decisions of certain agricultural authorities, 
however, his use of land maybe limited in so far as concerns the size of the herd, 
reindeer grazing, and felling of lumber (§§ 15, 22). Further, the usufructuary right 
may be terminated against the will of the holder in certain other cases. Until now, 
the government could decree that the use of a particular area should cease if it was 
required for some purpose which could motivate expropriation according to the 
Expropriation Act or else was of vital importance to the public interest, if the area 
had small significance for reindeer herding, the use could even be terminated in this 
way as soon as the area was required for the public benefit. However, according to 
the new legislation, the rules of the Expropriation Act shall be exclusively applicable 
in this situation. - Damage and inconvenience to reindeer herding or hunting or 
fishing rights shall be compensated; if the damage or inconvenience does not affect 
any particular person, it is generally divided evenly between the Saami village in 
question and the Saami Fund - a public fund, the means of which are used to the 
benefit of the reindeer herding, the Saami culture and Saami organizations. (§§ 26, 
28). 
 
Otherwise, the owner or user of whole-year herding land must not take any measure 
causing considerable inconvenience to the reindeer herding, unless the land shall be 
used according to a municipal plan or for other activities that can be authorized 
according to special rules (30 §). In these cases, the Saami are not entitled to any 
compensation. 
 
Neither Saami villages nor members of such villages may grant rights which are 
parts of the reindeer herding rights, except that ex-members may be allowed to hunt 
or fish for his household needs, free of charge, in the village area. Otherwise, the 
authorities of the state are in charge of all granting of rights in the reindeer grazing 
mountains. Usufructuary rights may be granted only if it is possible to do so without 
any considerable inconvenience to reindeer herding; as for hunting and fishing, a 
condition is that granting the right is compatible with good game management or 
fishing conservation, and does not encroach to any appreciable extent upon 
legislated hunting and fishing rights of the village members. Except when exclusive 
fishing rights to a given body of water is granted, no permission from the Saami 
village is required (§ 32). If the right granted involves exploitation of natural 
resources, the State is to make compensation for the damage or inconvenience 
caused to reindeer herding; otherwise, a fee shall be charged (except when the right 
implies lumber felling), unless there are special reasons for granting the right free 
from charge. The compensation or the fee is divided between the Saami Fund and 
the Saami village in question. (§ 34). 
 
It appears from the above that the RFA builds on the assumption that the areas 
covered by the Act are not owned by reindeer herding Saami. However, the text 
does not expressly deal with the ownership of the land. 
 



To sum up, the complicated system of the RFA implies that the right of the Saami in 
these areas is a kind of usufructuary right comprising above all reindeer grazing but 
also other rights connected with this, as constructing certain facilities, using lumber 
for household needs and using migration paths; further, hunting and fishing are 
included. Certain of these rights can be exercised by the Saami village, certain others 
by the individual Saami; further, in some respects the party entitled is the Saami 
fund, representing the whole Saami population. 
 
If a non-member of the village interferes with the enjoyment of such a right, the 
village or person entitled can claim a remedy in an ordinary court of law, in the same 
way as an owner whose right has been infringed; in this way, damages may be 
claimed, as well as an injunction to cease an illegal activity (although at least the 
latter expedient does not seem very practical). In case of a legal exploitation of the 
resources, the Saami village can claim compensation according to a similar 
procedure as an owner. An intentional violation of the Saami rights to natural 
resources can involve criminal liability; here, too, the village or the individual Saami 
has the same legal position in the trial as other injured parties. 
However, the power of the Saami to use and exploit the resources in question is 
limited in several ways, in civil law, the reindeer herding right enjoys less protection 
against measures taken by the authorities and the landowner than other similar 
rights to use land and water, for instance easements created by the land authorities. 
The weak position of the Saami in this respect appears clearly when the rules 
concerning the abolishment of reindeer herding rights and the granting of 
usufructuary rights are compared to the ordinary principles of Swedish law. Here, 
attention should be called to the imperfect protection against encroachment above all 
the possibility of the landowner to change the use of the land or take any other 
measures affecting the reindeer farming without any compensation to the Saami 
provided that the inconvenience cannot be regarded as considerable; further, there 
are reasons to emphasize the lack of influence of the Saami when fishing and 
hunting rights are granted on the whole-year herding land. Also in other respects, 
there is no way of transferring a reindeer herding right except by accepting a Saami 
as member of the Saami village. 
 
An essential idea behind these rules, most of them originating from the first 
Reindeer Grazing Act (1886), is that the limitations of the Saami rights are justified 
by the monopoly exercised by the Saami concerning the reindeer grazing business; 
the RFA is regarded as part of the public law rather than the land law, and 
consequently it will seem natural that the Act regulates the reindeer herding right 
according to what seems appropriate essentially from an economic point of view. In 
general, this approach seems to have been predominant among Swedish jurists for 
more than 100 years, at least among those who have not studied the historical 
background of the rules. Even the Bill of 1992 expresses this attitude in some parts, 
(See 4 below). 
 
The rules of the RFA concerning the protection of the reindeer herding right are 
supplemented by some important regulations in the Forestry Act. Evidently, the 



possibility of reindeer farming depends to a considerable degree upon the state of 
the forests used for grazing. According to the Forestry Act, lumber felling on whole-
year herding areas may not take place without previous consultation with the Saami 
village affected. Further, the County Forestry Board ("skogsvårdsstyrelsen") shall 
decide whether timber felling in certain slow growing forests will have such 
detrimental effects upon the reindeer farming, that it should not be permitted, above 
all then the grazing areas will be reduced to such a degree that the possibility to keep 
the number of reindeer permitted is affected or the ordinary gathering and moving 
of the herd is impossible. If felling is permitted, the Board can lay down conditions 
that certain measures shall be taken that are obviously required to protect the 
reindeer farming. 
 
2. The outlook predominant in the RFA was challenged by the Saami in the much 
discussed Taxed Mountains Case (North Frostviken Saami village and others v. the 
State; "skattefjällsmålet", reported in Nytt juridiskt arkiv 1981 p. 1). The case 
concerned, in the first instance, the ownership of certain areas in the province of 
Jämtland known as taxed mountains (after an administrative proceeding in the  
1840s involving taxation and land partitioning). A number of Saami villages claimed, 
on historical grounds, to be rightful owners of these areas or, secondly, to have 
several types of limited rights to the same areas, among others rights of reindeer 
grazing, hunting, fishing, felling of lumber, harvesting, cultivation, gravel mining, 
other mining, minerals, landowners' share in mines and hydraulic power, the Saami 
claimed a declaration that all these rights existed on the basis of civil law, 
irrespective of the RFA. The State maintained that it owned the properties in dispute 
and that only the rights specified in the RFA belonged to the Saami. 
 
The process finally reached its conclusion by the judgment of the Supreme Court in 
1981, where several issues of essential importance for the Saami rights were dealt 
with in a thorough way. The Saami parties lost on all points; as most jurists have not 
had time and patience enough to read the whole report, running to 253 pages, a 
common opinion has been that the Saami claims were altogether groundless. 
However, the matter is more complicated than the decision may seem to imply. 
 
First, it should be emphasized that the judgement does not definitely solve the 
problems concerning Saami rights in other parts of Sweden. The Court underlined 
that it was not possible to form an opinion upon the legal status of the Northern 
mountains, which were not subject of the dispute in question. However, in the 
discussion of the material presented by the parties, the Court made some statements 
concerning the earlier rights of the Saami that have considerable interest in this 
context. Thus the Court found it necessary to examine the rights that the Saami 
would have had to the taxed mountains irrespective of the RFA, which implied an 
investigation of the historical background not only in Jämtland but also in the rest of 
the Swedish mountain areas. As a link in this analysis, the Court declared that it was 
possible, at least during the seventeenth century, to acquire land by using it for 
reindeer grazing, hunting and fishing, without cultivation of the land or even 
permanent residence in the area. In doing so, the Court disclaimed the common 



supposition that "nomads cannot acquire ownership rights". The statement has no 
counterpart in previous Scandinavian precedents and should be of great significance 
for future standpoints on the rights of the Saami in Sweden (and in Finland, too), 
provided that legislators and courts will pay due attention to the position taken by 
the Court; as will appear from the following, most jurists are apt to disregard the 
statement, probably in view of the possible implications for the ownership of the 
State. 
 
However, this pronouncement by the Court had no decisive influence upon the 
outcome of the case. According to the court, the requisites for this type of land 
acquisition by the Saami would be in cases where they were not permanently 
domiciled in an area that their use of the land had to be intensive, longstanding, and 
basically undisturbed by outsiders; further, somewhat fixed boundaries for the area 
in use should be required. None of these prerequisites were regarded to have existed 
in Jämtland at the critical time, viz. in the middle of the 17th century. According to 
the Court, it was at this time that the Saami had the chance to be considered owners 
of the mountains, as the State, by later legislations (the forest regulations of 1683) 
eventually caused the unowned land in Northern Sweden to come under State 
ownership. 
 
It appears from the decision that the possibilities for the Saami to acquire ownership 
rights might have been better further north in Sweden, where the use of mountain 
land was more intense, more undisturbed, and where there were also forms of 
village organizations which could be considered as owners of the land. In fact, the 
only valuable evidence pointing to Saami ownership concerned the northernmost 
parts of Sweden and the present Finnish Lapland. The Court had no reason to deal 
more thoroughly with the Saami rights in these areas, as the litigation did not apply 
to them. But the decision did state that the State would not have been able to refer to 
the regulations just mentioned with regard to land owned by the Saami at that time, 
as the regulations only applied to unowned land. 
 
The implications of the standpoint of the Court as to the ownership will be dealt 
with in the following, in connection with certain later historical investigations. 
 
As for the limited rights that the Saami claimed in the second place, it should be 
noticed that they demanded that the Court should establish that these rights were 
still in existence, irrespective of the legislation; the limitations prescribed by the RFA 
should, in consequence, be deemed to be invalid. Such a claim would only have been 
approved if the legislation had been considered clearly unconstitutional; this was 
denied by the court (although one member dissented concerning the regulation of 
hunting and fishing rights, which was regarded as discriminatory insofar as the 
Saami lacked any influence upon the granting of such rights). The Court had no 
reason to discuss whether the Saami could claim compensation because they had 
been deprived of certain rights to natural resources through the reindeer farming 
legislation. However, the Court (as a kind of obiter dictum) concluded that their 
right of use was constitutionally protected in the same way as ownership rights; this 



did not mean that it was protected against expropriation and similar measures, but 
the rights could not be taken from the Saami without compensation being made for 
the loss, according to the Swedish Instrument of Government (ch 2 § 18). 
 
3. As mentioned before, the Swedish authorities and jurists in general mostly 
regarded the judgement in the Taxed Mountain Case as a confirmation of the 
traditional view that the rights of the Saami did not amount to ownership rights in 
any part of Sweden, and that the reindeer herding right essentially was based upon 
the RFA; it was even argued that the rights were more limited in the Northern 
mountains than in Jämtland, which is clearly contradicted by the findings of the 
Court. 
 
However, the government commission that was appointed in 1982 to examine the 
legal status of the Saami (the Saami Rights Commission) was fully aware of 
implications of the judgement. In a report of 1989, the Commission proposed several 
amendments in the RFA in order to give the Saami a more effective protection 
against such measures of the owners of reindeer herding lands as would encroach 
upon the reindeer farming; among other things, the Commission proposed that 
certain forestry activities that would be detrimental to the reindeer grazing should 
depend on the permission of the County Forestry Board. Further, the Saami right 
was defined as a right sanctioned by immemorial use. The details can be omitted 
here; anyhow, most proposals intended to strengthen the Saami position were 
opposed by numerous authorities and organizations commenting upon the report. 
The result of the discussion was the not too effective protection afforded by the 
Forestry Act (see 1 above) and the amended RFA; as appears from the above, it 
implies rather modest changes in the legislation, although it is underlined that the 
Government considers the protection of the reindeer herding rights as important. 
In this connection, mention should also be made of the recent legislation concerning 
Saami hunting and fishing rights, which the Saami regard as a serious menace to 
their legal position. As mentioned before, the Saami have a right to hunt and fish on 
the whole-year areas, although they cannot dispose freely of the right. At the same 
time, the State has the hunting and fishing rights in the capacity of owner of the 
land. The relationship between the rights of the State and the rights of the Saami is 
not quite clear, the Saami claim, with some support in the findings of the Court in 
the Taxed Mountain Case, that they originally had the exclusive hunting and fishing 
right which has gradually been reduced by various legislation and acts of the 
authorities, However, according to the Game Act (1987) the Saami shooting right is 
not on the same level as the rights of owners and tenants on the land, and the new 
legislation implies a considerable extension of the possibility for local authorities to 
grant hunting and fishing rights in the whole-year herding regions; the foremost aim 
is to satisfy the increasing need for these kinds of spare time occupations among 
tourists as well as local people. Of course, this state of law is incompatible with the 
idea that the Saami originally possessed an exclusive right to these natural resources. 
 
The general attitude of the Swedish Government to the Saami rights is further 
illustrated by the statements in the Saami Bill concerning the ILO convention (no. 



169) concerning indigenous and tribal peoples in independent countries. According 
to article 14 in the convention, "the rights of ownership and possession of the peoples 
concerned over lands which they traditionally occupy shall be recognized". In the 
Saami Bill, the responsible Minister stated that this article was obviously 
incompatible with the Swedish state of law and that it probably was founded on 
relations altogether different from those applicable to the Swedish Saami. Hence, it 
would not come into question to ratify the convention. The Parliament too rejected 
proposals to ratify the convention, although in less definite terms.  
 
4. So far, the position of the Saami does not seem very promising from a juridical 
point of view. The efforts of the Saami Rights Commission to improve their legal 
status by creating a more efficient protection has only partly succeeded, and the 
detrimental effects of forestry and tourism upon the Saami activities are likely to 
increase. However, these negative traits may be partly compensated by the 
development in legal history, provided that proper attention is paid to the 
implications of the findings. Above all, the historical investigations of Kaisa 
Korpijaakko concerning the legal status of the Saami in the 17th and 18th centuries 
should reasonably have a considerable impact on the opinion among jurists and 
politicians. Above all in her doctoral thesis (Saamelaisten oikeusasemasta Ruotsi-
Suomessa, 1989) she demonstrates in a very convincing way that, as far as concerns 
the Lapp areas of Torne and Kemi in the northernmost parts of Sweden and Finland, 
the Saami were treated by courts and other authorities as owners of the land (or, 
more precisely, possessors of taxpayers' rights that later developed into ownership) 
at least until about 1740; this holds true of Saami villages as well as individual 
Saami. Further, it is shown that all the requirements for a Saami ownership specified 
by the Supreme Court in the Taxed Mountains Case were fulfilled in these parts: an 
intensive, longstanding and essentially undisturbed use by Saami villages in areas 
with comparatively fixed boundaries. The Court had pointed out the possibility that 
such areas may have existed in the North; now, Kaisa Korpijaakko has apparently 
proved their existence. 
If these results are accepted (as is the case at least among Finnish legal historians) it 
might have far-reaching consequences for the Saami rights in northern Sweden. As 
mentioned before, the royal regulations of 1683 on which the claims of the State on 
the northern mountain districts is based only concerned land without owners; if the 
Saami possessed the mountains in the capacity of owners, their rights were not 
affected by the regulations. In that case, it is not clear how the State between 1740 
and the first reindeer farming legislation in 1886 would have acquired ownership to 
these regions; anyhow, the State cannot refer to any of the ordinary ways of 
acquiring good title to land originally owned by others. Still more surprising is that 
the hunting and fishing rights that the Saami must have exercised as owners now 
have been degraded to second class rights that they are not even permitted to 
dispose of. Even if there are small chances for the Saami villages to be declared 
rightful owners of the mountains today, the mere possibility of such ownership will 
strengthen their legal position to a considerable extent. 
 



Kaisa Korpijaakko's thesis has not yet been translated to Swedish, which may partly 
explain that it has not made any particular impression upon the Government and the 
Parliament, however, it has been referred to in the legal discussion, and important 
parts of her findings have been presented in shorter papers during the eighties. The 
Saami Rights commission mentioned her investigations, and when the Law Council 
in 1990 examined an earlier draft to a Saami Bill (containing essentially the same 
proposals as the Bill of 1992) the Council called attention to the fact that according to 
recent historical research the ownership of the State had been called in question as 
far as concerned the northernmost parts of Sweden and Finland. However, the Law 
Council did not wish to express any doubt concerning the essential basis of the 
legislation proposed; if new lawsuits concerning the reindeer herding right should 
lead to other conclusions as to the nature of the right, it was assumed that the 
legislation if necessary would be reconsidered. - In the Bill of 1992, the statement of 
the Law Council was shortly mentioned; the reference to Kaisa Korpijaakko's 
research was passed over in silence. According to the Minister, the statement did not 
give cause for any particular comments on his part. As mentioned before, the 
Government as well as the Parliament has not considered it possible to adopt the 
ILO convention concerning indigenous and tribal peoples. Apparently, the 
possibility of Saami ownership to certain mountain regions was not seriously 
considered in this context either. One explanation might be that the mere idea of 
such a right was too disturbing from a political aspect in view of the legislation 
proposed. 
 
5. It appears from the above that the legal position of the Saami varies according to 
the point of view from which it is discussed. The government (independently of 
political color) prefers to leave Saami ownership out of account, the existence of a 
rather strong usufructuary right based upon immemorial usage is acknowledged, 
but concerning the protection of the right the interests of forestry, other industry and 
tourism often outweigh the Saami interests. The same, of course, is true of the 
opinion among forest companies and other property owners in the North, as well as 
among the local population on the whole. The general idea seems to be that the 
judgement of the Taxed Mountains case has finally settled the question of Saami 
rights in all the mountain regions of Sweden. 
 
On the other hand, one need not be a Saami, nor even particularly partial to the 
Saami, to feel a strong doubt concerning this somewhat light-hearted attitude to this 
complex legal problems. It would be an exaggeration to speak of the Saami having a 
strong case insofar as concerns the ownership question; however, the arguments that 
they can adduce seem to have sufficient weight to give the State a lot of worry, if the 
question of ownership to the northern mountains are brought before a court. As for 
the limited rights included in the reindeer herding right, the new legislation hardly 
does full justice to the Saami standpoint. The possibility that the rights of the Saami 
are far stronger than the legislation has assumed should call for some caution on the 
part of the Government and other owners of the land in question. However, the 
solutions given by the amended RFA are probably not so manifestly 
unconstitutional that the rules can be put aside by a Court. 
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